
Frequently asked questions
Plant Breeders' Rights and

1. What do Plant Breeders’ Rights cover? 

All plant varieties that meet the requirements concerning distinctness, 

uniformity and stability, that have not been traded before the permitted 

terms and that have an approved name.

2. What are mutants?  

Mutants are plant varieties that have developed from a different variety 

through mutation. Such varieties can be protected by Plant Breeders’ 

Rights under the same conditions, but they may also be covered by 

the definition of an ‘Essentially Derived Variety’ (EDV). In that case 

the finder of the mutant must make agreements concerning its exploitation 

with the holder of the Plant Breeders’ Rights of the original variety.

3. When is a variety considered to be distinctive enough?  

In all cases in which the Plant Breeders’ Rights researcher responsible 

for the crop concerned decides that that is the case on the basis of 

the regulations of the Nederlandse Raad voor Planten-rassen (Dutch 

Board for Plant Varieties) or the Community Plant Variety Office 

(CPVO). Those regulations are derived from the guidelines formulated 

by UPOV, the International Union for the Protection of New Varieties 

of Plants. UPOV established the Plant Breeders’ Rights Convention. 

More than 70 countries are members of UPOV.

4. What does the Plant Breeders’ Rights research entail? 

After the application forms have been completed and the registration 

and research fees have been paid, the applicant is requested to submit 

seed or plant material (‘identity material’), which is then sown or 

planted by one of the institutes performing the research (for example 

Naktuinbouw). In one or two growing seasons it is investigated 

whether the submitted ‘identity material’ conforms to the requirements 

concerning distinguishability from all existing varieties, uniformity 

and stability of the variety. 

The proposed variety name is also checked. And it is checked whether 
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the conditions concerning novelty are met. If the research takes longer than a year an 

interim report will be provided each year. When the research has been concluded, the 

results are recorded in a final report. If the candidate variety is found to meet the 

aforementioned conditions the positive final report will be accompanied by a description of 

the variety. These documents form the basis for the granting of Plant Breeders’ Rights. If 

the candidate variety does not meet the conditions, a negative final report will be provided. 

The varieties that are granted Dutch Plant Breeders’ Rights are included in the Dutch 

National Variety Register of the Board for Plant Varieties, or the CPVO includes them 

among the varieties that have been granted European Plant Breeders’ Rights.

5. Does the research include recording DNA?  

The Plant Breeders’ Rights research does not include analysing and recording DNA material or 

DNA patterns, though an exception is made for potatoes. However, under certain conditions 

it is possible for plant material to be deep-frozen for later DNA analysis. In cases of 

suspected infringement, analysis and comparison of DNA may provide (supporting) evidence. 

Ever more use is being made of this possibility.

6. Can DNA of any variety be stored for use as a reference?  

Yes, that is possible, but only under certain strict conditions. 

7. What must be done in the event of infringement of Plant Breeders’ Rights, 

   and what role does Naktuinbouw play in such cases? 

If you suspect a case of infringement you may consider directly contacting the person who/

company that you suspect of the infringement. In that case you must know who has committed 

the suspected infringement. At least 90% of all cases of suspected infringement are solved 

or settled through mutual consultation. At this stage the two parties can, preferably together, 

ask Naktuinbouw to investigate the case. This procedure is not a basis for legal proceedings 

at a later stage. The most powerful means is to take the case of suspected infringement to 

court via a specialist firm of solicitors. The judge may then order a formal confiscation of 

material from both parties and/or ban further trade in material. Naktuinbouw may be asked 

to perform comparative trials and/or DNA testing on behalf of the court. The court will 

then pass judgement on the case.   

8. How do you know whether something is protected by a patent or Plant Breeders’ Rights?

As far as Plant Breeders’ Rights are concerned this can be relatively easily checked by 

consulting the public Plant Breeders’ Rights records. Examples of such records are the NRR 

(Nederlands Rassenregister; Dutch National Variety Register (www.raadvoorplantenrassen.nl)) 

for Dutch Plant Breeders’ Rights and the database of the CPVO for European Plant Breeders’ 

Rights (www.cpvo.europa.eu). 

Things are more complicated when it comes to patents. 80 million patents can be consulted 

in ESPACENET (www.epo.org/searching/free/espacenet.html), but it is not possible to determine 

there which plant varieties include patented elements. The European Seed Association 

(ESA) has a databank containing voluntarily submitted information on varieties with patented 

elements (see question 10).



9. How long do patents and Plant Breeders’ Rights remain valid? 

Plant Breeders’ Rights remain valid for a maximum of 25 years from 

the day on which the Plant Breeders’ Rights were granted. For some 

crops (in the Netherlands e.g. trees, potatoes and bulbs) that term is 

30 years. Patents remain valid for at most 20 years from the day on 

which the patent application was submitted. In special cases that 

term may be extended to 25 years.

Couldn’t Plant Breeders’ Rights be accompanied by a warning if a patent 

has already been granted? No, because the question whether a variety is 

covered by a patent is more difficult to answer than that whether a 

variety is protected by Plant Breeders’ Rights (see question 8).

10. Is there an ESA database containing patents? 

Yes, that’s PINTO: www.euroseeds.org/patent-database. This database 

contains varieties that are protected by a patent. The database is 

limited to Europe, and the number of varieties contained in it 

depends on the voluntary cooperation of companies.

11. Are there any differences between Plant Breeders’ Rights   

     and patents? 

A few hundred traits of plant material are patented, but they relate 

to a much larger number of varieties. The main difference is the presence 

of total breeders’ exemption in Plant Breeders’ Rights and the absence 

or restriction of breeders’ exemption in patent law. There’s also a 

substantial difference in the research preceding the granting of the 

rights or patent. On top of that, the regulations of patent laws differ 

quite a bit from one country to another. This is less the case with 

Plant Breeders’ Rights.

12. Are there any differences in costs between Plant Breeders’         

     Rights and a patent?

Patents involve application and maintenance costs. The application 

costs are once-only costs. If you write the application yourself, the 

application costs for a Dutch patent comprise:

• the application fee of approximately € 150 

• the obligatory research into the state of the art, which amounts 

 to approximately € 100 (national) or € 800 (international).   

 Your patent will remain valid for a maximum of 20 years. 

The costs involved in the expert help of patent agents may be quite 

high as they charge hourly rates that are comparable with those of 

lawyers. A Dutch application will cost in total between € 2,000 and 

€ 10,000.



Then there are the maintenance fees, which may vary from € 40 to € 1,400 a year. If you 

wish to dispute the maintenance of a patent in court that will initially cost you between 

€ 20,000 and € 70,000.

When you apply for Dutch Plant Breeders’ Rights you will be charged the one-off sum of 

approximately € 450 plus approximately € 1,700 to € 2,450 for research on a yearly basis, 

depending on the type of crop concerned. One year of research will usually suffice for 

ornamental crops, two years for vegetables and agricultural crops. No maintenance fees 

now have to be paid for Dutch Plant Breeders’ Rights. 

European Plant Breeders’ Rights cost approximately € 650 for application plus approximately 

€ 1,430 to € 3,200 for research on a yearly basis, depending on the type of crop concerned. 

Again the number of research years is usually one for ornamental crops and two for vegeta-

bles and agricultural crops. On top of that you will be charged a maintenance fee of 

approximately € 250 for each year of the term of validity of the Plant Breeders’ Rights. The 

costs involved in an agent and optionally a court will depend on various factors, but they 

will be lower than those entailed by a patent. 

13. Are descriptions of varieties public and accessible? 

The descriptions can be downloaded from Naktuinbouw’s website (www.naktuinbouw.eu) or 

the CPVO’s website (www.cpvo.europa.eu). Naktuinbouw or CPVO will supply older descriptions 

of varieties upon request.
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